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RECOMVENDED ORDER

A hearing was held in this case in Tanpa, Florida on April 5 and 6, 1995,
before Arnold H Pollock, a Hearing Oficer with the Division of Adm nistrative
Heari ngs.
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1940 North Monroe Street
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For Respondent: J. Thomas Wight, Esquire
2508 Tanpa Bay Boul evard, Suite A
Tanpa, Florida 33607

STATEMENT OF THE | SSUES

The issue for consideration in this hearing is whether Respondent's
beverage license, Series 14BC, No. 39-03729, should be disciplined because of
the matters outlined in the Notice to Show Cause filed herein.

PRELI M NARY NATTERS

By Notice To Show Cause in this case dated Septenber 27, 1994, made a part
of and served simultaneous with an Energency Order of Suspension of even date on
Respondent, the Respondent was charged by the Departnent of Business and
Pr of essi onal Regul ation's Division of Al coholic Beverages and Tobacco,
(Division), with eight counts alleging various violations of Section 561.29(1),
Florida Statutes, by (1) allowing a patron on the prem ses to possess, sell or
deliver cocaine, (2) unlawfully keeping a place used for the possession, sale or
delivery of cocaine, (3) pernmtting enpl oyees to possess, sell or deliver
cocai ne on the prem ses, (4) naintaining a nuisance on the prenises, and (5)



unlawful ly selling al coholic beverages in a manner not permtted by the |icense.
Respondent thereafter demanded formal hearing on the allegations and this
heari ng ensued.

At the hearing, Petitioner presented the testinmony of Captain Bruce E
Ashl ey, District Supervisor for the Petitioner's Tanpa District office; Jennifer
Lynn Akins, currently an investigator with the State Fire Marshall's office and
fornerly a special agent with the Division; Ashley Murray and George W Ml er,
speci al agents with the Division; Corporal Raynond C. Koenig, a menber of the
Florida H ghway Patrol's K-9 Division; Janes B. Silbert, a crine |aboratory
anal yst supervisor with the Florida Departnent of |aw Enforcenent's Tanpa
Regi onal Crine Lab; Debra Caplinger, an agent trainee with the D vision; and
Sergeant Whodrow Al l en Ray, a supervising agent with the Division. Petitioner
al so introduced Petitioner's Exhibits 1 through 3, and 5 through 7.
Petitioner's Exhibit 4 was offered but not admtted.

Respondent presented the testinmony of CGeorge Leal, Kathryn Katz and Byron
Lee Bailey, fornerly enpl oyees at The Cabin; Duncan McKown, Secretary-Treasurer
of McKown's Inc., the license holder; and Marco Zonni, Guido Tiozzo, Eddie
Cabal | ero, James P. Rai ney, Angelo Puccinello, Dr. Jeffry S. Poritz, and David
W Queen, all |ong-standing patrons of The Cabin and friends of M. MKown.

A transcript of the proceedi ngs was provided. Subsequent to the hearing,
only counsel for the Petitioner submtted Proposed Fi ndings of Fact which have
been rul ed upon in the Appendi x to this Recommended Order. However, counsel for
Respondent submitted conments on the facts and | aw and his analysis of the
sufficiency of proof which have been carefully considered in the preparation of
t hi s Reconmended Order.

FI NDI NGS OF FACT

1. At all times pertinent to the issues herein, the Division was the state
agency responsible for the licensing of establishnments for the dispensing and
sal e of alcoholic beverages and enforcenent of the beverage |aws of the State
of Florida. MKown's, Inc., a corporation whose sol e stockhol ders are Duncan
and G oria McKown, holds 14ABC |icense nunber 39-03729, |ocated at The Cabin, an
establ i shnent situated at 8205 North Dal e Mabry Hi ghway in Tanpa.

2. This license is a license to operate a bottle club on the prem ses, and
all ows patrons to bring their own bottles into the club to drink from Patrons
may either bring their bottle each time they cone, or they may leave it at the
club to be used each time they visit. Patrons nmust drink fromtheir own bottle
or as the guest of another bottle hol der, but cannot buy al coholic drinks from
the Iicensed establishnment. The establishnent may sell only ice, setups and
food - no al cohol.

3. M. MKown is Secretary-Treasurer of McKown's, Inc., the licensee in
i ssue here. He has been in the restaurant and service business since 1937. He
opened a |l arge restaurant and |l ounge in Dunedin, Florida in the early 1960's,
and opened The Cabin approximately fifteen years ago with a county bottle club
license. When state |icensure becane required, approximtely three years ago,
he secured one of those as well.

4. M. MKown clains he was open every day from2 to 7 AM His clientele
was nostly made up of people in the service industry - people who work at night
and get off early in the norning. These are people such as waitresses, cooks,
restaurant and bar managers. Many of his patrons work at or manage high quality



restaurants, and the interior of The Cabin is decorated with T-shirts from many
of them He believes that as a general rule, his clientele is of good quality
and is | aw abi di ng.

5. The Cabin is nade up of one building and a patio. It has one front
door, which is manned by a security guard, and there is a sign posted on the
i nside of the front door which indicates the facility is a private club, non-
menbers of which nmust pay a service charge. Though it once was private, it is
now open to anyone of legal age. |If the door is closed, an individua
approaching fromthe outside can not see the sign. Security is designed to keep
out mnors and to insure that persons admtted have a bottle with them or
already inside. The two Messrs. Bailey are the security guards. They wear
uniforms simlar to those worn by | aw enforcenment people and carry firearns.
McKown clainms this i s because a firearmwas di scharged on the prem ses sone
time ago and the guards' firearns and unifornms tend to di ssuade drunks.

6. Many conpani es have bottles for their enployees. It is M. MKown's
policy, which he believes is consistent with state law, that two or nore people
can cone into a bottle club and drink fromone bottle. It is also a practice of
his to allow people to | eave their bottles on the prem ses for future use.

7. Many of his custoners are repeat custoners who are recogni zed by
security and other enployees. |If the patron is known to the security guard, he
or she might not be checked. Each entrance requires the paynent of a $7.00
service fee which authorizes the patron two setup chips. Wen the patron cones
inwith a bottle, the cashier puts the patron's name on it using a role of
wat er pr oof tape on which is marked the nanme in col or-coded pen, dependi ng on
what nonth it is. Bottles are discarded after three nonths, whether enpty or
not. Once a bottle is brought in and given to the bartender, it is kept on the
service island behind the bar

8. At one time, the licensee naintained a nenbership list. The practice
was abandoned when it was decided to seek patrons fromthe service industry.
The inside of the bar is lighted but dark. Misic is provided by a jukebox which
pl ays continuously. |If patrons do not put noney in, the machi ne cones on
automatically after twelve mnutes, and the volune is Ioud, though Akins did not
think so. There are speakers both at the jukebox and in the ceiling.

9. The nmen's roomhas one stall and two urinals. M. MKown renoved the

door to the stall to keep illegal activity, such as drug sal es or honosexua
activity, fromgoing on inside. By renoving the door, he can readily check to
determ ne that nothing inproper is going on inside the stall. The |adies' room

has two stalls with cafe doors. He put that type of door in at the sane tine he
renoved the nen's stall door for the sane reason. Both restroons are to be
checked periodically by the manager, by M. MKown or the cashiers, as
avai | abl e.

10. The Cabin is busier on weekends than during the week and the staff is
adj usted accordingly. On the weekends, there are two cashiers as opposed to one
during the week. By the sane token, on the weekend, three bartenders are on
duty as opposed to two during the week. A maintenance man is al so enpl oyed.

11. At all times pertinent to the issues herein, Special Agent Jennifer
Akins was a special agent with the D vision and had been since Decenber, 1989.
She was a certified | aw enforcenment officer and, prior to May, 1994, had been
i nvol ved in between fifteen and twenty undercover operations, of which at |east
ten involved narcotics. She was trained in the identification of narcotics and



street |level narcotics activities by the Drug Enforcenent Agency, and has taken
ot her professional courses in the subject. Prior to the institution of this
under cover operation, Akins had been in The Cabin four or five tines. S/A
Murray is al so an experienced agent with twenty-five to thirty undercover

i nvestigations to her credit. At least half involved narcotics. She, too, had
been at The Cabin prior to the onset of this investigation.

12. On January 12, 1994 Akins went to The Cabin where she was stopped
out side the door by the security guard, M. Bailey. He advised her it was a
bottle club and inquired if she had a bottle. Wen she said she had, he al so
told her that her name would be placed on it and it would be kept behind the bar
and drunk from when she was there. She gave over the bottle of rum she had
brought. She was not required to fill out an application formnor to pay a
menbership fee

13. Akins went back to The Cabin with S/A Murray at approximately 5:15 AM
on May 10, 1994. They were net at the door by M. Bailey and paid a $7.00 per
person cover charge to M. Sparks, an enpl oyee, who was stationed inside the
door. This cover charge entitled themto two drink chips which they would
exchange for setups. Additional chips could be bought at $3.50 each. Once
i nside, they gave their bottle of rumto M. Sparks who, after placing a piece
of tape with Miuirray's nanme on it on the bottle, gave it to the bartender. Akins
asked where the bottle of rumwas she had brought in on January 12, 1994, and
was told it was gone. Bottles are disposed of after ninety days if not consumned
first. Consequently, the only bottle the agents had on May 10, 1994 was the
bottl e they brought that visit.

14. That night, Akins and Murray sat at the bar and were served one or two
drinks each fromthe bottle they had brought in. Later on that evening, AKins
was served a drink made with vodka by M. Strauss, a bartender. Akins saw
Strauss nmake the drink and knows he did not use the bottle they brought in.

Besi des, when she tasted it, she recognized it was vodka, not rum She paid for
the drink with one of the chips she got upon entering. She drank only a snal
part of the drink in order to conply with Division policy that undercover agents
wi Il not drink enough to becone inpaired.

15. Akins and Murray |left The Cabin about 6:50 AM without taking the rum
bottl e they had brought, but while there, Akins observed a white nale she
recogni zed as Victor near the wonmen's restroomtalking with a white coupl e.
Victor received noney fromthe male in the couple, counted it, and gave the nman
something in return. This procedure is consistent with what she had observed in
other drug transactions. Later on that evening, she again saw Victor near the
men's restroom Victor approached a black male who, after entering and exiting
the restroom handed Victor a small package and received something in return
VWile this was going on, both were furtively |ooking around. Akins didn't see
what was transferred. Even later, Akins saw Victor exchange sonething with a
bl ack mal e near the front door. Again, she could not see what it was. S/A
Murray al so observed this activity and it appeared to be drug activity to her as
wel | .

16. Akins and Murray went back to The Cabin about 5:00 AM on May 11, 1994.
As they approached the door they were net by two enpl oyees who let themin, and
they paid a white femal e cashier upon entry. On this occasion they did not have
a bottle with them Wen asked, they said they had a bottle there fromthe
previous visit and were allowed in. Akins ordered two or three drinks from M.
Spar ks, who was behind the bar that evening. The first drink she had was rum
but she does not know from which bottle it was poured. She later ordered a



vodka drink which Sparks poured wi thout asking if she had a vodka bottle there.
She paid for the vodka with a chip.

17. Later that evening, M. Leal, also an enpl oyee of The Cabin, offered
her a drink. He had called out that the police were outside and that everyone
had to stay inside. He sweetened the call by saying he would buy a drink for
everyone. At this time, Akins asked for a Zanbuca, which they did not have, and
they gave her Amaretto instead. Though she saw M. Sparks make the drink, she
could not tell if there was a nanme on the bottle or not. Leal offered Murray a
drink as well. Al this tine, M. MKown, whom she knew, was present in the
facility, going in and out fromthe back office talking to people. He had done
this the previous night as well.

18. Akins left the prem ses at 7:00 AM and returned again at 5:00 AMthe
foll owi ng day, May 12, 1994, acconpanied by S/A Murray. They did not bring a
bottle this tinme because they had not taken their bottle with themthe previous
night. They went through the usual routine of passing the guard, who asked what
bottle they would be drinking from Wen they said they had one inside, the
guard went to check and thereafter allowed them After paying the cover charge,
they were admtted.

19. Inside, Akins saw two black nmales and a white nmal e exchangi ng
somet hing outside the nen's restroom They were | ooking around and speaki ng
quietly, and she did not see what was exchanged. That evening, she spoke with
the Bartender, Lee, and with M. MKown. She al so spoke with a patron, M.
LaRuso, who approached her and comented that she was either a cop or seeking
cocaine. In response, she said she wasn't a cop

20. The two agents both ordered rumfromthe bartender who poured the
drinks froma bottle with their nane on it. The rumran out while the drinks
wer e being poured, so the bartender finished pouring from another bottle which
was not theirs. M. MKown was in and out of the back office all during this
period and would stop and talk with patrons. He appeared quite nornmal and was
not drinking at the tine.

21. They returned on May 17, 1994 at 5:20 AM M. Bailey was the security
guard who adnmitted them On this occasion they had a bottle of rumw th them
and paid the cover charge. Their bottle was marked by the bartender and Akins
ordered a drink fromhi mwhich was made fromtheir bottle. Later on she al so
ordered and was served a vodka drink by the bartender who did not inquire from
whose bottle he should pour it. S/ A Mirray was al so served a vodka. Akins paid
for the vodka drink with a chip even though neither she nor Murray had ever
brought a bottle of vodka to the establishment.

22. That evening, she spoke with M. Sparks, M. MIle and M. MKown.
Sparks and MIle were both enpl oyees. Sparks said he had been divorced because
he used too nuch cocaine. MIlle said he had been arrested for cocaine. These
di scussi ons took place at the bar or at the cashier stand and were carried on in
a normal tone of voice.

23. The agents went back to The Cabin on May 24, 1994 at 4:45 AMwith a
confidential informant, (Cl). They were net at the door by a white mal e who
allowed themto enter. When they did, they paid the cover charge to M. Sparks.
They brought a bottle of scotch with them even though they had previously
brought in at least two bottles of rum At that point, Akins did not knowif
the last rumbottle they had brought on May 17, 1994 was still there, so they



brought the scotch to be sure they would be admitted. The bottle of scotch was
mar ked and pl aced behind the bar by M. Sparks. M. Strauss and a white fenale
wer e tendi ng bar.

24. AKins approached Strauss who asked if she wanted what she had j ust
brought in or ruminstead. Wen she replied she preferred rum Strauss went to
ook for sone in the back. Wen he canme back, he said he could find none, but
woul d gi ve her vodka instead. Akins agreed and Strauss nmade a vodka drink for
her. It was, in fact, vodka, and she paid for it. She also had another vodka
drink that evening, nade for her by M. Strauss, who did not use any of the
bottl es the agents had brought in.

25. Agent Akins, in a conversation with M. Sparks that evening, asked him
if he had any nore cocaine |ike that which she had purchased on May 17, 1994.
Thi s conversation took place near the juke box which was playing, but not
loudly. Their conversation was in a normal tone. Strauss wal ked away after her
guestion and she went up to the cashier's booth and was tal king with sone peopl e
when Sparks returned. He handed her a small package in front of M. Bailey and
Agent Murray. It consisted of a snmall cell ophane wrapper containing a white
powder for which Sparks would not take any noney. Akins put the package in her
pocket and it was |ater analyzed at the Florida Departnent of Law Enforcenent,
(FDLE), | aboratory and determ ned to be cocai ne.

26. After that purchase was made by Akins, the Cl purchased a substance
froma | ady known as Mchelle, who Akins described as an enpl oyee of The Cabin.
M. MKown denies this, however, and it is found that she was not an enpl oyee.
Prior to the purchase, the Cl had inforned the agents he thought he coul d nmake a
purchase and Agent Mirray searched hi m before he approached M chelle.

Det ermi ni ng he had no cocai ne on his person, he was rel eased to make the buy,
which he did, on the premises. Mchelle gave hima package of a substance,

| ater determined to be cocaine, for which he paid with $30.00 given him
previously by Murray. He then delivered the substance to Murray who in turn
gave it to Akins for evaluation. It was later tested and determ ned to be
cocai ne

27. That sane evening, Akins also saw three white nales in a corner of the
bar maki ng what she considered a suspicious transaction. They were | ooking
around and acting furtively. There was a big crowd in the bar that evening - at
| east 35 people. The lighting was good and Aki ns had no problem seeing. M.
McKown was al so in and out that evening

28. The two agents returned to the Cabin on June 27, 1994 at about 3:50
AM  When they arrived, they were net at the door by the security guard who
asked them who they were, where they worked, and other simlar questions. Akins
got the inpression that he did not want to let themin even though she had
i ndicated that they had a bottle of scotch inside. Wile this was going on, M.
Spar ks cane out and vouched for themand they were admitted. After paying the
cover charge, Akins ordered a scotch. The drink was poured fromher bottle by
the bartender, Ms. Hart, but she noticed at the tine that the bottle was al nost
enpty even though she and Agent Murray had had few drinks fromit. Akins paid
for the drink with one of her chips. Because Akins did not drink the scotch
she was offered another drink by Ms. Hart and asked for a rumdrink. The
bottles of rum which she and Murray had brought in on May 10 and 17, 1994, had
previously been used up, and she noted that there was no ownership | abel on the
bottle fromwhich her drink, and that for Murray, were poured. |In any event,
they paid for the drinks and when they tasted them determ ned they were nade
fromrum



29. That sane norning, Akins saw a black nmale enter the bar w thout paying
the cover charge. He bypassed the cashier and went toward the restroons where
he was approached by M. Strauss, to whom he passed sonething and got sonething
inreturn. At this point, Akins was approximately 12 feet away, and though she
could not see what was actually passed, she saw Strauss put what he had received
into his pocket. Strauss then went back to the bar and the black male left.
Shortly thereafter, M. MKown entered the bar. He seenmed normal and wal ked
around, talking with his custoners. Akins |left soon thereafter w thout taking
her bottle of scotch

30. On July 27, 1994, Akins and Murray arrived at The Cabin at
approximately 3:30 AM and were adnmitted by M. Bailey. This tinme they brought a
bottle of rum The scotch, which they had brought previously, was gone even
t hough neither agent had had nore than one or two drinks out of it. At this
time, a femal e bartender asked her what she wanted and Akins ordered a
pepperm nt schnapps. Wthout any questions regardi ng whose bottle it should be
poured from the bartender poured the requested drink froma bottle which bore a
name that Akins could not see. It was not hers, however. She tasted the drink
and found it was, in fact, pepperm nt schnapps.

31. That sane evening, Akins and Miurray were approached at the bar by a
white female, Ronnie, who asked themto split an 8-ball of cocaine. An 8-bal
is one eighth of an ounce. No effort was made by Ronnie to hide her
solicitation. |In response, Akins said she didn't have any cocaine with her, but
if Ronnie could find sone, she, Akins, would go in with her. Wth that, Ronnie
spoke wi th several custoners but did not conme back that evening. M. MKown was
present but was not a participant in the conversation. Wen Akins |left the bar
that norning, she did not take the bottle of rumshe brought in with her

32. The agents went back to The Cabin on August 9, 1994, at approximtely
3:05 AM and net three nmen, Beltran, Ranos and Encena, in the parking lot. As
the five approached the door, they were net by Bailey and Sparks and were
adm tted, even though they did not have any al cohol with them Once inside,
Akins ordered fromMs. Hart a tequila drink which was poured froma bottle with
no name on it. She had first asked for rum but all that was avail abl e was
spiced rum \When she tasted the drink, she found that it was tequila. Later
on, she ordered a Kam kaze, which contained vodka, fromMs. Hart. Hart did not
ask her whose bottle she should pour it frombut poured froma bottle with no
nane tag on it. The drink was vodka. She paid for both drinks she ordered that
evening with chips purchased at the door

33. During the norning, Akins spoke with M. Beltran, one of the nmen she
had come in with, who was a patron at the bar. Wile they were still outside,
however, before entering, Beltran had asked the two agents if they used cocai ne.
VWhen they replied that they did, he said he would have to go inside to get it.
VWhen Akins | ater spoke with himat the bar, he told her to get her friend and
that he had obtained the cocaine. Beltran and Ranos had the two agents foll ow
them outside and to Beltran's car where the substance, later tested and
identified as cocai ne, was produced by Beltran and Ranos and given to the two
agents. After Ranps ingested sone of the substance, they went back inside and
Aki ns put the substance she had received into her purse for later testing.

34. After the parties went back inside to the bar, the nen were ejected
because they annoyed Ms. Hart. M. MKown was there at the tine. After the nen
were ejected, Akins and Murray had a di scussion with a patron named CGui nta who
said Akins had white stuff under her nose. Akins w ped her nose and deni ed the



all egation. @iinta then asked Murray and Akins if they had any cocai ne. Akins
said she did not but would see if she could get sone. She spoke with M. Sparks
who said he had none available. Al this was in a regular tone of voice, and
all during this conversation, M. MKown was within three to five feet of them
Later on, there was a quite |oud conversation between Guinta and anot her

i ndi vi dual about cocaine. Afterwards, the parties went outside to Murray's car
where @uinta gave them a substance later tested and identified as cocai ne.

35. Both agents went back to The Cabin on August 16, 1994 at approxi mately
3:30 AM On this visit they had no al cohol with them M. Bailey was on duty
as the security guard and Strauss and Hart were the bartenders. Akins ordered a
vodka Kam kaze fromHart. Later on, Hart asked her if she wanted another drink
VWhen Akins agreed, Hart offered to make it with tequila instead of vodka. She
made the drink froma bottle not marked with an owner's nanme, and when AKins
tasted the drink, she found it was tequila. Mirray also had two rum drinks
whi ch were poured froma bottle with no nane on it. Akins spoke with Charles
Bail ey that evening at the bar. She asked him for some cocaine, and he said he
could give her a "bunp", (a small anount of cocaine), but could not sell her
any.

36. Akins and Murray went back to The Cabin on August 26, 1994. On that
occasi on, again, they had no alcohol with them The bottle of scotch and the
rumthey had brought on two separate prior occasions was gone. They net three
other patrons outside. M. Bailey, the security guard, let themin and after
payi ng the cover charge, Akins spoke with M. MIle and thanked himfor the
cocai ne she had received previously fromM. Guinta. At first MIlle seened
confused, but when she expl ai ned, he seenmed to understand, but denied he had any
nore avail abl e.

37. AKins had several drinks that evening. The first was nmade with
tequila which she got fromMs. Hart. Neither Akins nor Mirray had ever brought
tequila to the bar. The tag on the bottle said "Killian's", but Akins did not
know anyone by that name or where the bottle cane from Nonethel ess, she paid
for the drink, tasted it, and deternmined it was tequila. She also had a drink

made with Amaretto that eveni ng which she bought fromM. Strauss. 1In this
case, also, she was served a drink made with a beverage she had not brought in.
Murray was served a rumdrink froma bottle marked "hooters”. She did not work

for or know anybody from Hooters.

38. Apparently, that same evening, Akins was |ooking quite tired as she
sat at the bar. She was approached by Julio Pabone who said he could get her
somnet hing that woul d wake her up. He then spoke with M. Leal, after which he
cane back to Akins and asked for nmoney. She gave him $20.00 to add to what he
al ready had, and he returned to Leal, gave himthe noney, and received a baggy
with white powder in it in return. Returning to Akins, Pabone gave the baggy to
her. The substance in the bag was later tested and identified as cocaine. Lea
is an enployee of the licensee. That sanme evening, Mirray saw two wonen in the
restroom use what appeared to her to be cocaine near the sink

39. On Septenmber 9, 1994, the agents again went to The Cabin and were
admtted by Charles Bailey. After paying the cover charge, and while sitting at
the bar, Akins saw a patron identified as Manuel pull out a wapper containing a
white substance and give it to another nale who gave himnoney in return for it.
At the time of this transaction, M. MKown was standi ng approxi mately five feet
away. Later on, a male identified as Julio approached Akins and said he needed
$30.00 for cocaine. She gave himthe noney and he went into the nmen's room
foll owed by Leal and another individual. Wen Julio came out, he gave Akins a



package with white powder in it which was subsequently tested and identified as
cocaine. M. MKown was present in the bar at the tinme, but Akins cannot say
whet her he observed this transaction

40. On the evening of Septenber 30, 1994, Sergeant Wodrow A. Ray, a
| ongti me enpl oyee of the Division, was the supervisor of the raid conducted at
The Cabin. Wen he arrived, he entered the establishnent to insure that al
ot her agents were in place. Sonmetine thereafter, Agent Mller, also a long tine
enpl oyee of the Division, arrived to serve an Emergency Order of Suspension on
the licensee. Mller contacted M. MKown, read the Search Warrant and the
Emer gency Order of Suspension to him and advi sed himof his rights agai nst
self-incrimnation. While this was being done, M. MKown expressed surprise
regardi ng the narcotics allegations but admtted he may have sold some al cohol
He stated this four tinmes in different ways. He stated, "W may have sold sone

al cohol but no drugs"; "Maybe ny people sold liquor, but I don't know about
drugs”; "W sell a few drinks to help the guys, but no drugs"; and "If drugs
were sold, | never knew it - nmaybe drinks but no drugs.”

41. Agent MIler helped with the ensuing search, in the course of which he
went into the office to seize the license. He also searched the adjoining
storage area in which he discovered a black bag. He asked McKown if the bag was
his, which McKown denied. MKown indicated that only hinself, M. Leal, and
Charles Bailey had access to this room Mller then went to get Bail ey, who had
been detained on the patio, advised himof his rights, and asked if the bag was
his. Bailey acknow edged it was. MIller took Bail ey back inside where he
placed himin a chair under guard. MIller had Bailey identify the bag and when
he did, MIller asked if there was anything in it he should know about. Bailey
thereafter gave his perm ssion to search the bag. Before the bag was opened,
however, MIller had it taken outside to be sniffed by the narcotics detection
dog on the scene who alerted onit. MIller then opened the bag, and inside, in
an anmuni ti on box, found drug paraphernalia and approximately 98.6 granms of a
whit e powder which was subsequently tested and identified as cocai ne.

42. On or about February 4, 1993, Gene Leal, who was the nanager of The
Cabi n, cashed a check there for Julio Pabone in the amount of $120.00 which was
subsequent |y di shonored. When contacted about this, Pabone agreed to pay off
the check in periodic cash paynents, and in fact, did so, naking a paynment of
$20. 00 on August 26, 1994. The paynment which Leal received on that date was not
for cocaine but in repaynent of a portion of the dishonored check

43. Company policy regarding illegal drugs is sinple. |If seen going on
the activity is to be stopped and the individual expelled fromthe facility
forever. M. MKown recalls this as having happened at least six tines in the
year prior to closing. He clainms he has no use for drugs and never has. He has
a "no tolerance" policy for any drug activity he knew about, and his enpl oyees
knew that. This policy is not in witing, however. M. MKown has not had any
of his enployees trained in drug identification, and even though he is aware of
the state's responsi bl e vendor program neither he nor any of his enpl oyees have
participated in it.

44. M. Leal has worked for The Cabin for approximately eight years, as
has M. Sparks. Both were instructed regarding the conpany's drug policy. Most
of The Cabi n enpl oyees have been on staff for between eight and fifteen years.
M. MKown cl ains he woul d have periodic neetings with enployees to i nformthem
of his policy and to solicit reports of illegal activity. In addition to these
i nstructions, enployees are furnished with trespass warning slips which are to



be i ssued when patrons are expelled for drug use. Two of these were introduced
i nto evidence.

45. Byron L. Bailey, one of the security guards, confirms this. Though
usual ly stationed at the front door, he would make between four and five checks
per night of the restroons to be sure they were not being used for drug activity
or for drinking. He did not, however, | ook to see what was going on in the
| ounge. Kathryn Katz, also fornerly an enpl oyee of The Cabin, was instructed in
t he conpany's policy when hired. Not only was the use or transfer of drugs
prohi bited but so was the sale of alcohol. She was told that only those
i ndi vidual s who had a bottle with themor already inside could be admtted. It
is possible that some people lied about this, but she had to take their word.

If they said they had a bottle inside, she would adnmt them She al so checked
the I adi es' restroom periodically.

46. The Cabin wel comes | aw enforcenent officers as patrons. Wen deputies
fromthe sheriff's office periodically come out and park in the ot of the
nei ghboring Steak and Ale, they are always wel come. Approximately a year prior
to the hearing, M. MKown was reportedly told that a van was in his ot from
whi ch drugs were being sold. He clains he called 911 and an arrest was made.
However, over the fifteen years he's operated The Cabin, M. MKown clainms there
has never been an arrest made inside the club

47. Concerning the "adm ssions" he made to Agent MIler at the tine of the
service of the warrant and the Order of Suspension, M. MKown was reading a
copy of the affidavit as MIler was reading it to him As he read it, he was
shocked to discover that his own people, whomhe felt were famly, were doing
such things. He admits that perhaps his enployees made a nmistake in selling
drinks. He does not condone it and he definitely does not condone any sal es of
illegal drugs. H s admi ssions were not nmeant to specific dates or incidents but
were rhetorical nore than actual. He admtted his enpl oyees had the opportunity
to sell unlawful drinks. He does not believe, in his heart, however, that they
made any drug sales. He is wong.

48. No bottles of al cohol were seized by |aw enforcenent officials at the
time of the raid. Approximately two weeks after the closing, M. MKown
conducted an inventory of the bottles on the premises. At that tinme, there were
approxi mately one hundred fifty bottles, all of which, he insists, had patrons
nanes on them O that nunber, thirty to forty were establishnent bottles. The
bal ance were owned by individuals.

49. Several prom nent restaurant owners and nanagers who patroni ze The
Cabi n have known M. MKown for several years. None has ever observed any
illegal drug activity inside the establishnment and had they done so, would have
left and not returned. M. Caballero, a forner Tanpa Gty Council man, has
patroni zed The Cabin since it was opened. Because of his public position, he
was very sensitive to any possibility of illegal activity in his presence, and
t hough he woul d be at the club once or twice a nonth, never saw any such
conduct. Al of these individuals claimto be friends of M. MKown.

50. Dr. Poritz and M. Queen, a chiropractor and private investigator,
respectively, have al so patronized The Cabin periodically for several years.
Nei t her has ever seen any illegal activity in there. M. Queen, while a nenber
of the Tanpa Police Department's Narcotics Division, would patronize the
est abl i shnent periodically and was always confortable there. Had he seen any
illegal activity on the prem ses, he would taken appropriate action as a | aw
enforcenent officer and woul d have reported what he saw



51. A previous Admi nistrative Conplaint was filed agai nst the Respondent
in 1993 for violation of liquor sales laws. At that tinme, the Respondent and
the Division entered into a Consent Agreenment which called for Respondent to pay
a civil penalty of $500.00 plus investigative costs of $14.50, and to provide a
letter of corrective action. This letter, dated July 31, 1993, and signed by
M. MKown and several of his enpl oyees, such as M. Bailey, M. Leal, M.
Strauss and Ms. Hart, all of whomare referenced in the instant action
i ndi cated the signatories had come up with a good system"to keep people w thout
a bottle fromcomng in" which should "tighten it up and not break down as it
did." Fromthe evidence presented, it appears they were wong and that their
system did not work.

CONCLUSI ONS OF LAW

52. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter in this case. Section 120.57(1), Florida
St at ut es.

53. Under the provisions of Section 561.29(1)(a), Florida Statutes, an
al cohol i ¢ beverage license is subject to suspension or revocation because of
violations by the licensee or his enployees of any |law of the State of Florida
or of the United States, or if the licensee permts another, on the |icenses
prem ses, to violate any law of this state or the United States.

54. Section 561.29(1)(c), Florida Statutes, authorizes discipline of an
al cohol i ¢ beverages |icense where the |icensee maintains a nui sance on the
licensed prem ses. Under the provisions of Section 823.10, Florida Statutes,
any store, shop or building which is visited for the purpose of unlawfully using

any substance controll ed under Chapter 893, or which is used for the illega
keepi ng, selling or delivery of such substance, is deened to be a public
nui sance. In addition, Section 813.13(2)(a)5, Florida Statutes, nakes it

unl awful to keep or maintain any store, shop, warehouse, dwelling or building
which is resorted to by any persons using controlled substances in violation of
Chapter 893. Section 893.13(1)(a), Florida Statutes, makes it unlawful to sell
manuf acture, deliver or possess with intent to sell, manufacture, or deliver a
control | ed substance. Section 893.03, designates cocaine as a controlled

subst ance.

55. In addition, Section 562.12, Florida Statutes, makes it unlawful for a
licensee to sell alcoholic beverages except as permitted by his license, or to
sel|l such beverages in any manner except that permitted by his license. In that
regard, Rule 61A-3.049, F.A C, defines the activity permtted under a bottle
club license as is held by the licensee here. Subsection (5) of that rule
states:

Bottle club licensees may not purchase

al cohol i ¢ beverages for subsequent resale
to patrons nor may they sell alcoholic
beverages to patrons.

56. In the instant case, there can be little doubt the |icensee, through
hi s enpl oyees, sold al coholic beverages in violation of the Division's rule.
The testi nony of both Agents Akins and Murray, to the effect that they were
repeatedly served al coholic drinks made of a beverage which they had not brought
into the club and provided to the bartender, clearly establishes that the
licensee was repeatedly selling alcohol to his patrons. The issue of sale is



clarified by the fact that each drink, fromeither the agents' bottle,
(legitimate), or from house bottles or bottles of other patrons, was paid for by
a chip received by the patron upon entry upon the payrment of a $7.00 charge.
Even the licensee admts the "possibility"” of his enpl oyees engaging in this
prohi bited practice, and the fact that he was present in the club every night
and mingled in the bar, and was disciplined for this very practice in the past
est abl i shes he was aware of the very real possibility it would happen again. In
essence, however, it is clear that the Iicensee well understood what his

enpl oyees were doing and condoned it.

57. The issue of the cocaine activity is another matter, however. The
evi dence i s undoubtable that the |icensee's enployees dealt in cocaine in the
establishnent. |In addition, it is clear that other enployees possessed cocai ne
in the establishment. Further, it is also clear that patrons possessed and
dealt in narcotics traffic within the |icensed prem ses. M. MKown
categorically denied being aware of any of this activity, and for the purposes
of this action his protestation is accepted. However, the nm sconduct was
blatant, and there was little evidence to show that Respondent's efforts,

t hrough education or dictate, were either substantial or effective.

58. The holder of a liquor license is not an absolute insurer against
violations of the |law committed by his enployees on his prem ses. However, when
it is seen that the m sconduct of a |icensee's enployees is continuing and
persistent, the inference may be drawn that the licensee either fostered,
condoned or negligently overlooked that m sconduct. Pic N Save v. Division of
Al cohol i ¢ Beverages and Tobacco, 601 So.2d 245, 251-252 (Fla. 1st DCA 1992).

59. Wiere, as here, there is substantial evidence to show flagrant,
persistent and recurring violations, the trier of fact may infer that the
licensee failed to supervise the prem ses in a reasonably diligent manner and,
t hus, was cul pable. Lash v. Division of Al coholic Beverages and Tobacco, 411
So.2d 276 (Fla. 3rd DCA 1982); Simmons v. Division of Alcoholic Beverages and
Tobacco, 465 So.2d 578, 580 (Fla. 1st DCA 1985). The Lash case permits the
stated inference to be drawn even where the evidence shows the |licensee is
absent at the tinme of the violation. 1In the instant case, by his own adm ssion
the Iicensee was present on the prenises, even to sleep, at all tines it was
open. Accepting his protestations that he was unaware of his enpl oyees' and
patron's drug activity, clearly his failure to notice it and take appropriate
steps to curb it constitutes negligence sufficient to support diciplinary
action.

60. Adding weight to that conclusion is the fact that the |icensee took
few, if any, steps to prevent misconduct of the type alleged here. He was aware
of the available training progranms designed to curb drug activity in public
facilities but took no advantage of it. There is no evidence, in fact, of any
reasonabl e and substantial effort being nmade by the licensee to train his
enpl oyees or to inpress upon themthat this activity was unacceptable. The
testimony of his enployees that the |licensee's policy on narcotics was strict
and harsh is not persuasive. The testinmony of the licensee's friends and
associ ates to the effect that they had never seen narcotics activity on the
licensed prem ses was considered but was not considered determ native of any
material issue of fact.

61. The Division seeks to revoke the Respondent's |icense supporting its
proposed action by reference to the penalty guidelines promulgated in Rule 61A-
2.022, F.A.C. This rule provides that the penalty for a violation involving the
sal e of alcohol in a manner not pernmitted by the license is, in this instance, a



fine of $1,000. For a violation of Chapter 893, Florida Statutes, the penalty
is revocation, as is the penalty for a violation of Section 561.29(1)(c) by
mai nt ai ni ng a nui sance on the licensed prem ses.

62. In this case, the Division has clearly established that for the second
time, the licensee sold al cohol in a manner not permitted by his license. It
has al so established that the |icensee naintained a nuisance on the |icensed
prem ses, and at |east negligently overl ooked the fact that enpl oyees and
patrons possessed and transferred cocaine on the licensed prem ses. The
maxi mum penalty all owed under the rule, therefore, is revocation of the license
and an adm nistrative fine. The inposition of an adm nistrative fine as a part
of the Division's action would serve no purpose.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Conclusions of Law, it is,
t herefore:

RECOMVENDED t hat Respondent's al coholic beverage |icense No. 39-3729,
Series 14BC, be revoked.

RECOMVENDED t his 31st day of May, 1995, in Tall ahassee, Florida.

ARNOLD H. POLLOCK, Hearing Oficer
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 31st day of My, 1995.

APPENDI X TO RECOMMENDED ORDER
I N CASE NO. 94-5882

The followi ng constitutes ny specific rulings pursuant to Section
120.59(2), Florida Statutes, on all of the Proposed Findings of Fact submitted
by the parties to this case.

FOR THE PETI TI ONER:

1. - 4. Accepted and incorporated herein.
5. Accepted and incorporated herein, except that the
evi dence indicates the January 12, 1994 visit occurred
prior to the conmrencenent of the instant
i nvestigation.
6. Accepted and incorporated herein.

7. - 9. Accepted and in substance incorporated herein.
10. & 11. Accepted and in substance incorporated herein.
12. - 14. Accepted and in substance incorporated herein.

15. & 16. Accepted and in substance incorporated herein.
17. - 21. Accepted and in substance incorporated herein.



22. - 24. Accepted and in substance incorporated herein.

25. & 26. Accepted and in substance incorporated herein.

27. - 29. Accepted and in substance incorporated herein.

30. & 31. Accepted and in substance incorporated herein.

32. - 34. Accepted and in substance incorporated herein.

35. - 37. Accepted and in substance incorporated herein.
i

38. Accepted and incorporated herein.
39. & 40. Accepted and incorporated herein.
41. Accepted but not probative of any material issue.
42. Accepted and incorporated herein.
43. Accepted and incorporated herein.
44. & 45. Accepted and incorporated herein.
46. & 47. Accepted.

FOR THE RESPONDENT:

None submtted

COPI ES FURNI SHED:

Ri chard D. Courtemanche, Jr., Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ati on
Di vi sion of Al coholic Beverages
and Tobacco
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

J. Thomas Wight, Esquire
Suite A

2506 Tanpa Bay Boul evard
Tanpa, Florida 33607

Li nda Goodgane
Ceneral Counsel
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

John J. Harris

Di r ect or

Di vi sion of Al coholic Beverages
and Tobacco

1940 North Mbnroe Street

Tal | ahassee, Florida 32399-1007

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency which will issue the
Final Order in this case concerning its rules on the deadline for filing



exceptions to this Recommended Order. Any exceptions to this Recommended Order
shoul d be filed with the agency which will issue the Final Oder in this case.



